
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  MaEte r  o f  t he  Pe t i t i on

o f

JOHN R. AND ELIZABETH A. FAWCETT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Det .erminat ion or  a Refund
of  Personal  Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le  $ )  22 of  the
Tax Law for the Year(s)>oo<lx!ilt!ab(x)
L 9 l O ,  1 9 7 1  a n d  L 9 7 2 .

Sta te  o f  New York
County of Albany

John Hutrn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 16th day of March ,  Lg 78, xhe served rhe within

Not ice of  Decis ion by (cert i f ied) mai l  upon Joseph R. Satz

(representat ive of)  t -he pet i t ioner in the within proceeding,

true copy t ,hereof in a securely sealed postpaid wrapper addressed

i loseph R.  Satz ,  Esg.
Forsythe, LeViness & Pearson
375 Park Avenue
New York, New York lOO22

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said hrrapper is the

las t  known address  o f  the  ( representa t ive  o f  Lhe)  pe t i t ioner .

Sworn to before me th is

of  March

I

by  enc los ing  a

a s  f o l l o w s :

l 6 th  day

TA-3 ( 2 / 7 6 )

re  7q



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JOHN R. AND ELTZABETH A. FAWCETT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c leS)  22

AFFIDAVIT OF },IAILING

of  the
Tax Law for the Year(s) m<**riod{a)
L 9 7 0 ,  1 9 7 1  a n d  L 9 7 2 .

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 16th day of March ,  L978, t*re served the within

Notice of Decision by (cert i f ied) mai l  upon John R. & El izabeth A.

Fawcett (xepcexmo**xecd) the petitioner in the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Iv lr .  & Mrs. ,John R. Fawcett
1111 R iver  Road
Edgewater,  New Jersey

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (*fresexraoOct

:g8>obe) pet i t ioner herein and Lhat the address set forth on said vrrapper is the

last known address of the (nqxxsecftxkiue<Et>Obe) petltioner.

Sworn to before me th is

16th day of  March , 1978.

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E 5 I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

' a

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

nrrrh lt' trf?O

lE" 3 nrr. ${Iil l. trmrtt
1111 nlnrm nord
S'lgffitffir ftr ilrrrry

srnE lur, * t|!l}i lffitl

Please take notice of the ErcI3Ig
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(I1 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I ltftha
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

il0.q!tr
nmrlH

cc: Petitioner's Representative

Taxing Bureau's Representative

TA-1 . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

JOHN R. AND ELIZABET'II A. FAWCETT

for Redetermination of a Deficiency or
for Refund of Personal Ineome Tax under
Article 22 of the Tax Law for the Years
1970 ,  1971-  and  L972 .

DECISION

Petit ioners, 'John R. and Elizabeth A. Fawcett, residing at 1L11

River Road, Edgewater, New Jersey, fiLed a petition for redeterrnin-

ation of a deficiency or for refund of personal income tax under

Article 22 of t 'he Tax Law for the years L97O, L97L and L972 (FiLe

No .  00604 ) .

A smaLl claims hearing was hel-d before Phil ip Mercurio, Hear-

ing officer, at the offices of the State Tax Commission, 1\oo Worl-d

Trade Center, New York, Ner4r York, on May 23, L977 at l-0:45 A.M.

Petitioners appeared by iloseph R. Satz, Esq. Tfie Income Tax Bureau

appeared by Peter Crotty, Esq. (fouis Senft, Esq., of counsel) .

ISSUES

I. Whether the compensation petitioner ,Iohn R. Fawcett re-

ceived as an associate attorney of a New York law firm during the

year L97A was derived from personal services rendered within and

without New York State,
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II. h/trether referral fees earned by petitioner John R. Fawcet't

during the year L97O r^rere includible in petitioners' New York ad-

justed gross income.

III. Whether partnership income distributed to a nonresident

partner during the years L97l and L972 could be alLocated for

serviees rrerformed within and without New York State.

FINDINGS OF FACT

1. Petit ioners, John R. and E]. jzabeth A. Fawcett, f i led

New York State nonresident ineome tax returns with attaehed New

York State business al location schedules (Form Ta-2O2'A) for the

years Lg7A, L9TL and 1972. On said schedules, they al located peti-

t ioner John R. Fawcett 's income to New York State for the years

Lg7O, l -971 and L972,  based on a l locat ion percentages of  5O%, 69%

and B0%, respectively. Ttre petit ioners indicated on the business

allocation schedul-es that John R. Fawcett practiced at 345 Park

Avenue, New York, New York, 4nd at 58 Glen HilL Road, wilton,

Connecticut.

2. On February 25, L974, the Income Tax Bureau issued a

Notice of Deficiency against the petit ioners for the years Lg7O,

1971 and L972. It  was issued on the grounds that their al loca-

t ion of income for services performed by petit ioner i lohn R. Fawcett

at his home in Wilton, Connecticut, had, been disal lowed because the

Income Tax Bureau did not consider an office at home to be a bona

fide business off ice for the purposes of al locating income to sources
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within anct without New York state. Ilo addition, ttre Bureau asser-

ted penalties for underpayment of estimated taxes for the years

1gTl and L972 in accordance with section 685 (c) of the Tax Law'

3. Petitioners were residents of the State of Connecticut

duri-ng the years Lg7o, 1971 and Lg72' residing at 58 Gl-en Hilt

Road, Wil-ton, Connecticut-

4. petitioner John R. Fawcett was an attorney admitted to

practiee law in New York state during the years L970, L97l and L972'

He was not admitt,ed to practice law in Connecticut or any other

state during the years 1970 , L}TL and L972. D-rring the years in

question the petitioner was with the law firm of Forsythe, tr4cGovern'

Pearson and Nash, located at 345 Park Avenue, New York, New York'

5. Drring the year L97O, petit ioner John R. Fawcett was an

associate attorney witft Forsythe, tr4cGovern, Pearson and' Nash' QIId

was paid on a salary basis. fhe petitioner contended that he per-

formed services both within and without New York State during said

year. IIe did not submit any documentary evidence to indicate the

number of days ltorked within and without New York State during

L970 .

6. petit ioner i lohn R. Fawcett also .received "ref erral f  ees "

from Forsythe, IrfieGovern, Pearson and Nash during the year !g7O'

as well as one-third of the total- fees bi l-Ied and col-Lected. IIe

contended that he did not perform any services for the ieferral fees

and that he would receive these fees, regardless of which member
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of the law firm serviced the client. He stated that during the

year L97O, the majority of the referral fees he received were ob-

tained for referring Fawcett Publications (located in Connecticut)

to the New York City law firm.

7. D,uring the years L97L and L972, petitioner ilohn R. Fawcett

was a partner in the Law firm of ForsytJre, I"IcGovern, Pearson and

Nash. He received a l-0% d.istributive share of the profits and

losses of said f irm in L97L and L972. Petit ioner stated that the

l-aw f irm became a "ProfessionaL Corporation" in l97L and that he

performed services both within and without New York State for said

firm during 1971 and L972. Hor^rever, he fai led to submit any docu-

mentary evidence to support these contentions.

B. No evid.enee was submitted to indicate that the law f irm of

Forsythe, IulcGovern, Pearson and Nash, maintained a bona flde office

located outside New York State, ot that i t  was otherwise entit l-ed

to allocate its income to sources within and without New York State

during the years in issue.

g. Petitioner Oohn R. Fawcett submitted a schedule of income

received by the law firm from various clients who were located out-

side New York State during the years L97O, L97L and L972. He con-

tended that LO% of the income shown on this schedule constituted his

share of non-New York income, since said income was received by the

firm from c]-ients located outside New York State.
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CONCLUSIONS OF I,AW

A. fkrat petitioner John R. Fawcett did not sustain the burden

of proof required to show a)the number of days he worked within and

without New York State during L}TO on behalf of his New York employer'

b) ttrat his empl-oyer required him to work both within and without

New york State during said year, or c) ttrat his saIary for 1970

depended directly on ttre volume of business conducted by him' Ttrere-

fore, he is not entit led to al locate said income.

B. That the referral fees received by petitioner John R'

Fawcett during the year lgTO from the law firm of Forsythe' It4cC'overn'

Pearson and Nash were for services performed in the State of New

York and, ttrerefore, r/'tere derived from sources located within the

state of New York. Accordingly, said income is includ'ibl-e in peti-

t ionerst New York adjusted gross income, in accordance with the

meaning and intent of section 632 of the Tax law'

c. Trrat the distributive share of income received by petitioner

John R. Fawcett from the partnership of Forsythe, I"IcGovern' Pearson

and Nash during the years 1971 and Lg72 is includibl-e in petit ioners'

New York adjusted gross income, in accordasce with the mearring and

intent of section 637(a) of t tre f |ax Law and 20 f\TYCRR L34.L.
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D. Ttrat the petition of ilohn R. and Elizabeth A. Fawcett is

denied and the Notice of Deficiency issued on February 25, L974

in  the  sum o f  $3 ,066 .67  i s  sus ta ined .

DATED: Albany, New York

March L6,  L978

PRESIDENT

COMMISSIONER



Itll l\leurYonk State trtepartment of

f lla TAXAfI(]N and FINANGE
tItgl

,o . .QFgF.qT+Fy. .qq. gIATq. rAx coMMrssrp.Iv,

Decis ion remai led regular  mai l  Apr i l  L7,  1978.

4/L7 /7e Joseph Chyrywaty
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

JOHN R. AND ELIZABETH A. FAI{CETT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le  (x )  22 of the
Tax Law for the Year(s) ort<aEfi$oab(x)
L 9 7 O ,  1 9 7 1  a n d  L 9 7 2 .

Sta te  o f  New York
County of AlbanY

John Huhn

AFFIDAVIT OF MAILING

, being duly sworn,  deposes and says that

dee is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on thelTth day of Apri l  ,  L9'78, i t te served the within

Notice of Decision by (xeooii**edi mail upon John R. & Elizabeth A.

Fawcett (!€fruireffcextreg<xl8) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  &  Mrs .  John R.  Fawcet t
1111 R iver  Road
Edgewater,  New Jersey

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper l -y  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the €fllFfesElrlH{:txl'

xfudsx) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the 6A*gxeogo*Xldnnexodcfhs) petitioner.

Sworn

17rh

t.o

d a y

be fo re  me  th i s

o f  Ap r i l  ,  1978 1//_ / 
'

/,''''.j

rA-3  (2 /76)


